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Key Points

— The progress of the China-US bilateral
investment treaty (BIT) talks shows
that China is embracing a next-
generation BIT.

— Complicated domestic politics have
influenced the last stage of the China-
US BIT talks. While top leadership in
China must intervene to break the
stalemate, the US business community
has pressed hard on the US government
on a variety of issues.

— China’s acceptance of the next-
generation BIT with unilateral
liberalization is promising for the
forthcoming China-Canada free trade
agreement (FTA) talks. It could be
much easier for the two sides to reach
agreement on investment and
service trade.

— The talks offer China and Canada
a special opportunity to stabilize
the regional and world trade order
currently challenged by rising
protectionism.

Introduction

Rising protectionism since Brexit in the United Kingdom
and the election of Donald Trump in the United States
poses challenges to the global economy. How China, the
second-largest economy, responds to these threats will not
only affect the direction of the global economy, but also

its own interests. On January 17, 2017, Chinese President Xi
Jinping delivered a keynote speech at the World Economic
Forum annual meeting in Davos, Switzerland, stressing
that China is the defender of globalization and the world
trade order, and will continue to open up to the world (Xi
2017). On the same day, the State Council promulgated

a matching document, the “Notice on Measures for

the Active Use of Foreign Investment in Opening Up

to the Outside World” (also known as “20 Measures”)
(State Council 2017), which introduced new policies to
enhance market access and promote fair competition

for foreign-invested enterprises (FIEs) in China.

Despite the skepticism around the question of whether
China can really take on the leadership of the global
economy, pushing forward the further opening up of its
economy seems to be the only choice for the country.
Driven by economic slowdown and the pressure of the
Trans-Pacific Partnership (TPP), China has gradually but
firmly shaped an outward-looking economic strategy since
the Xi-led leadership came to power in 2013. That is, it has
sought to open its economy to foreign investment and
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pursue a high-standard BIT with its key trading
partners, the United States and the European
Union; to speed up FTA talks with high(er)
standards to build China’s free trade network; and
to initiate the Asian Infrastructure Investment
Bank and the One Belt, One Road Initiative to
improve the international governance structure and
promote development and international economic
cooperation in Asia and beyond. All of these
policies combine to form version 2.0 of China’s
vision of reform and opening up (Wang 2016).

Although BITs and FTAs have been pursued
separately, they are highly related, and the offers
in China’s BIT talks will inevitably spill over to
the FTA negotiations. More noticeably, China
has carried forward the efforts of unilateral
investment liberalization while pursuing BIT
and FTA talks, which has improved the business
environment for FIEs in the Chinese market.

In this new context, the forthcoming China-
Canada FTA talks present an unprecedented
opportunity to strike a deal favourable to both
economies as well as boost confidence in the
international trade order under threat from rising
protectionism. With the progress achieved in
China’s latest BIT talks and unilateral investment
liberalization, Canada and China are expected,
with cautious optimism, to reach agreements

in less time than might be expected.

China’s BIT Progress:
Into a Next-generation
Agreement

China has signed over 100 bilateral investment
agreements (BIAs), most of which were completed
after the reform and opening up began in the late
1970s. Of these, 78 were signed with developing
countries and 26 with developed countries,
including Germany, the United Kingdom and
Canada (Peterson Institute for International
Economics [PIIE] 2015). Generally speaking,
almost all of these BIAs are aimed at protecting
rights after investment, and pre-establishment
market access rights for investors are left out.

A new generation of BITs has been in development
in China. In addition to investment protection,



China’s next-generation BIT talks have emphasized
market access or opening up. In the ongoing
China-US BIT negotiations (and the China-EU BIT),
China has accepted pre-establishment national
treatment combined with the negative list model
in the administration of foreign direct investment.
China has also agreed to advance the BIT talks by
being more willing to accommodate the 2012 US
model BIT text, including more issue areas, such
as intellectual property, labour and environmental
protection, and so on (Liang and Dong 2013).

The following factors may account for China’s
stance on incorporating market-opening
clauses into the BIT negotiations with the
United States and the European Union.

First, since the global financial crisis of 2008,

the pressure of demanding reciprocity in market
access has risen among US and EU companies with
investments in China. They have strong concerns
about China’s industrial policies that favour state-
owned enterprises (SOEs) in the form of innovation
incentives, subsidies and government procurement.
These foreign companies promote China to

open up the market and extend them national
treatment status in all activities of investment.

Second, Chinese decision makers assume that a
high-standard BIT can be leveraged to lower the
barriers that China’s growing outbound investment
faces in host countries. For example, Chinese
negotiators hope that the BIT can address the
concerns Chinese investors have about the arbitrary
and non-transparent procedures of the Committee
on Foreign Investment in the United States in the
name of national security (Shen 2016). China’s
outbound investment (non-financial) is expected to
jump to US$170 billion in 2016 (Renminwang 2016).
Chinese investors are increasingly calling for the
government to strengthen protection by negotiating
high-standard agreements with host nations.

Third, the Chinese economy has been under

the so-called “new normal” conditions, which
should be focused on increased consumption
and innovation to ensure a successful
transformation. Relaxed market access for FIEs
has great potential to bring in badly needed
technology and skills, in particular in the service
industry and high-end manufacturing.

Last, the next-generation BIT should help to relieve
the competition and pressure from US-driven
megaregional FTAs, including the TPP and the

Transatlantic Trade and Investment Partnership,
which exclude China. The Chinese leadership
has set a clear goal: China should play a leading
role in global economic governance, and in
order to meet this objective the country should
open its economy further to gain bargaining
chips in reshaping the twenty-first-century

rules of the international trade and investment
order (He 2016; Wang 2016). Obviously, the
country has adopted such proactive measures to
counterbalance the TPP effects of trade diverting.

Comparison of BIT Talks
with the United States
and the European Union

The China-US BIT negotiations were launched in
2008, and through several rounds of talks, the
differences over the core issues, including the
status of SOEs, intellectual property protection,
transparency and standard-setting, did not
diminish. Major progress was made in July

2013 under China’s new leadership, when China
conceded that the “pre-establishment national
treatment plus negative list model” in the
administration of foreign investment should be
the basis of the BIT negotiations (Bai 2016).

China’s substantial concession on market entry
put the talks on a fast track. As a result, in early
2015, both sides reached agreement on the core
text and main terms of the BIT. In June 2015, they
exchanged the negative list for the first time,

and began negotiations on this key issue. Since
then, the two sides have exchanged negative

list bids three times, in September 2015, June
2016 and September 2016 (Bai 2016; Guo 2016).

As the China-US BIT talks reach the “final” stage,
the negotiations are increasingly influenced by the
complicated and sensitive domestic politics in the
two countries. Although the Ministry of Commerce
(Mofcom) acts as the chief coordinator in China,
the negative list should be a combined offer from
different regulatory agencies, which may harbour
more substantial influence and work desperately
with “vested interests” in various industries to
ensure the list is as long as possible. As previous
negotiations have shown, the stalemate caused

by bureaucratic politics can be broken only by
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intervention from top leadership, which acts based
on the domestic and foreign agenda (Wang 2002).
A recent example of such intervention was the
“significant” progress in the BIT negotiations on the
eve of the summit meeting between President Xi
and former US President Barack Obama before the
Group of Twenty leaders’ meeting held in Hangzhou
in early September. The political leaders clearly

had a stake in substantiating the relations in the
year of a US election, and the intensive talks in
Beijing from August 21 to 28, 2016, and the small-
scale meetings of the heads of the delegations

from August 29 to September 3 achieved a much
shorter negative list. At the same time, both sides
once again confirmed the high-level agreement
regarding the “shared goal of creating a non-
discriminatory, transparent and open investment
regime” (Mofcom Press Office 2016; Guo 2016).

On the US side, the United States Trade
Representative (USTR) and the business community
engage in a complicated political game as well.
The US business community has pressed hard

on the US government, not only for a shorter
negative list, but also on many issues that are

not included in the 2012 US model BIT, such as
China’s rules surrounding data flows and other
data-related requirements, SOEs, discriminatory
enforcement of the anti-monopoly law and forced
technology transfer. US business representatives
claim that they are more concerned about the
quality and scope of the BIT than on when the talks
will wrap up (Caporal 2016). Therefore, the USTR
acknowledged China’s efforts on the BIT talks as
“full engagement,” but complained that “China has
not yet decided to pursue a sufficient reduction of
its investment restrictions to enable the successful
conclusion of those negotiations” (USTR 2017).

The Trump administration’s “America first” policy
and the higher expectations of the US business
community will inevitably prolong the process of
BIT talks between the United States and China.

Compared to the China-US BIT negotiations,
the progress of the China-EU BIT negotiations
has been relatively slow. Prior to the start of
the BIT negotiations in 2013, China signed a
number of BIAs with European countries in
the 1980s and 1990s, with the main focus on
investment protection rather than on market
opening. In order to deal with new challenges
in the Chinese market, the European Union
pushed forward the China-EU BIT negotiations
to focus on issues such as higher-standard
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liberalization with respect to market access,
transparency, labour treatment, the environment,
investment arbitration and so on (Bai 2016).

Unfortunately, the China-EU BIT talks have not yet
achieved significant progress. Two factors have
shaped the slow pace of the negotiations. The first
factor lies in the change of expectations. While
the European industries insist on China meeting
the principle of reciprocity in market access, there
are more concerns about the rising amount of
Chinese investment in Europe. The second and
more important factor is the difficulty of internal
coordination among the member states of the
European Union because of different demands.
For example, developed-country members of the
European Union give priority to the protection of
investment interests in China, while the Central and
Eastern European members are more concerned
with attracting investment from China (ibid.).

Unilateral Liberalization:

China’s Preparation for
BIT Risks

Shortly after the new leadership came to office in
2013, China introduced experimental Pilot Free
Trade Zones (PFTZs) in Shanghai in 2013 and then
in Tianjin, Guangdong and Fujian in 2015. PFTZs
do not focus mainly on trade liberalization, but
on trying and testing the risks of relaxing foreign
investment-related regulations, involving the
establishment of FIEs based on the negative list;
trade in services; capital controls; the convertibility
of the Chinese currency, the renminbi; and
improving the standard of intellectual property
rights and trade facilitation. Streamlining the
government administration structure and
procedures are also part of the experiment.

The PFTZs can be regarded as China’s unilateral
efforts to promote liberalization on foreign
investment, which is in accordance with the
practice and experience of the incremental
approach toward reform and opening up in the last
three decades (Ma 2008; Liu 2008). The political
leaders of different periods since the beginning

of the reforms have emphasized that China, as a
major developing country with a huge population,
should try and test each step of the reform and



opening up policy before implementation. For
instance, the regulators call for coping vigilantly
with the potential risks of opening the financial
markets to foreign investors, which is believed
to easily transmit into the whole economy.

However, the extension of PFTZs and unilateral
investment liberalization have gone hand in
hand with the progress of the BIT negotiations,
in particular those between China and the
United States. In the eyes of political leaders,
the BIT talks let them play a game of building
pressure on domestic reform by committing

to external obligations, as was demonstrated
in China’s bid for World Trade Organization
accession, which stimulated the reforms of
SOEs and the government system. The BIT talks
are also in line with the political logic of the
reform of China (China Government Net 2016).

While China has offered significant concessions in
the China-US BIT talks (mainly pre-establishment
national treatment with the negative list), it

has made several efforts to cut down the length
of the negative list with regards to market

access to FIEs. In preparing for the scenario of
concluding the BIT with the United States in late
2016, China’s legislature, the National People’s
Congress, voted to amend the four laws related
to FIEs in China, granting FIEs the right of pre-
establishment national treatment combined with
the negative list. The results of this liberalization
of unilateral investment are encouraging. From
January to June 2016, more than 99 percent

of the FIEs in the four PFTZs were established
through filing rather than administrative approval;
the government processing time was reduced

to three business days down from 20; and the

93 restrictive measures in the 2015 edition of

the Catalog of Foreign Investment (including

19 items in the “encouraged” category with
limited share of ownership, 38 “restricted”

items and 36 “prohibited” items) have been
reduced to 62 items in the 2016 edition (National
Development and Reform Commission 2017).

More recently, the State Council (2017) promulgated
a more radical document, the “Notice on Measures
for the Active Use of Foreign Investment in Opening
Up to the Outside World,” which introduces

new measures to enhance market access and
promote fair competition for FIEs in China.

This document promises to greatly improve the
market access of FIEs in the sectors of services,
manufacturing, mining and infrastructure (ibid.).

Although the enforcement details have not yet
come out, it is believed that FIEs will be granted
more opportunities in China (Sun 2017).

Implications for China-
Canada FTA Talks

In policy planning, the Chinese government hopes
that FTA negotiations can follow the BIT talks with
the United States and the European Union, and that
both BITs and FTAs are able to deepen the economic
interdependence among the three major trading
powers. The current harsh reality in Europe and the
United States is making this blueprint more difficult
to realize politically, at least in the short term.

However, one thing is certain: China will further
open up its economy by engaging in more high-
standard BITs and building its own FTA network
for domestic and international interests. As C. Fred
Bergsten argues, the progress on BITs will spill
over to FTA talks (PIIE 2015), and with the raised-
standard BITs China will sign, the standard of the
investment-related part of FTAs will be boosted

as well. In recent years, China has signed 14 FTAs,
involving 22 countries and regions such as the
Association of Southeast Asian Nations, Singapore,
Pakistan, New Zealand, Peru, South Korea and
Australia, to cover about 40 percent of China’s
total foreign trade (Xia 2016). Through the BIT talks
and unilateral liberalization, China is confident it
will be able to offer more assertive concessions

to trading partners, including in the investment
area. In the context of the US withdrawal from

the TPP and rising protectionism, China has set
the target that it will expand market opening in
the financial, educational and cultural sectors,
liberalizing foreign investment in service industries
such as pensions, construction, design, accounting,
auditing and e-commerce (State Council 2017).
Although uncertainties have been raised on the
future of a BIT under the Trump administration,

it would be possible for a BIT deal to be included
in the resolution of US-China trade relations.

Signed in 2012, the Canada-China Foreign
Investment Protection Agreement was perceived
to be the highest-standard investment agreement
China ever entered, according to Chinese analysts
(Mofcom 2012) — until now, that is. Although it is
not known when China and the United States will
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wrap up the BIT talks, China has committed to
pre-establishment rights to FIEs with a shortened
negative list, demonstrating the country’s strong
will to open its market to foreign investors.

China’s acceptance of the new generation of BITs
with unilateral liberalization undoubtedly places
the forthcoming China-Canada FTA talks in a more
promising and open environment. Specifically,

it could be much easier for both sides to reach
agreement on investment and service trade, based

on the BIT offers China has made and implemented.

While it is to be expected that the two countries
may differ on accepting China’s SOEs investment
in Canada and the restrictions on FIEs, such as
data localization in the Chinese market, China

and Canada have more reasons and imperatives

to launch and speed up the FTA talks given the
grim challenges to regional and world trade orders
following the US election. Optimism may be
justified in expecting that the China-Canada deal
will take less time than the one between China and
Australia, if both sides manage their respective
expectations and are willing to make concessions.
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of Twenty; global, plurilateral and regional
trade agreements; and financing sustainable
development. Each year, the Global Economy
Program hosts, co-hosts and participates in
many events worldwide, working with trusted
international partners, which allows the program
to disseminate policy recommendations to an
international audience of policy makers.

Through its research, collaboration and
publications, the Global Economy Program
informs decision makers, fosters dialogue

and debate on policy-relevant ideas and
strengthens multilateral responses to the most
pressing international governance issues.

About CIGI

We are the Centre for International Governance
Innovation: an independent, non-partisan
think tank with an objective and uniquely
global perspective. Our research, opinions and
public voice make a difference in today’s world
by bringing clarity and innovative thinking

to global policy making. By working across
disciplines and in partnership with the best
peers and experts, we are the benchmark for
influential research and trusted analysis.

Our research programs focus on governance of
the global economy, global security and politics,
and international law in collaboration with a
range of strategic partners and support from
the Government of Canada, the Government

of Ontario, as well as founder Jim Balsillie.

A propos du CIGI

Au Centre pour l'innovation dans la gouvernance
internationale (CIGI), nous formons un groupe

de réflexion indépendant et non partisan qui
formule des points de vue objectifs dont la portée
est notamment mondiale. Nos recherches, nos
avis et 'opinion publique ont des effets réels sur
le monde d’aujourd’hui en apportant autant de la
clarté qu’'une réflexion novatrice dans I’élaboration
des politiques a I’échelle internationale. En

raison des travaux accomplis en collaboration et
en partenariat avec des pairs et des spécialistes
interdisciplinaires des plus compétents, nous
sommes devenus une référence grice a I'influence
de nos recherches et a la fiabilité de nos analyses.

Nos programmes de recherche ont trait a la
gouvernance dans les domaines suivants :
I’économie mondiale, la sécurité et les politiques
mondiales, et le droit international, et nous les
exécutons avec la collaboration de nombreux
partenaires stratégiques et le soutien des
gouvernements du Canada et de I’Ontario ainsi
que du fondateur du CIGI, Jim Balsillie.
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