
Key Points
→→ Sovereign patent funds (SPFs) are one of 

several policy mechanisms that can be 
used to support innovation capacity. 

→→ There is a lack of externally verifiable economic 
data or legal analysis to indicate whether SPFs 
are achieving their objectives in supporting 
critical national economic interests.

→→ Further economic, legal and policy research 
is needed to evaluate whether some or all of 
the objectives of the SPF would be compatible 
with an integrated Canadian intellectual 
property (IP) and innovation strategy and what 
combination of public and private mechanisms 
to achieve such objectives might be best suited 
to the Canadian innovation ecosystem.

→→ In this regard, it would be particularly useful 
to study which objectives might be integrated 
into one or more of Canada’s strategic sectoral 
innovation clusters and how this could be 
accomplished. A further area of potential 
research is into whether there is an emerging 
need for multilateral discussions to counter 
the impact of SPFs and non-practising entities 
(NPEs) in global innovation markets.

Introduction
As part of the broader innovation agenda, it is 
often asserted that IP rights play a central role 
in driving economic growth and enhancing 
innovation, although it must be acknowledged 
this proposition is not without controversy. 
Questions have been raised as to whether 
SPFs could be adapted in Canada as a next-
generation policy response to contribute to 
the national or provincial innovation and 
economic development strategy. This policy brief 
introduces this new and under-researched topic 
and identifies areas of potential future research 
and analysis to support policy development 
for Canada’s IP and innovation strategy. 

How the Issue Arose
As innovation becomes more competitive 
and transnational, governments and private 
enterprises have started to look for new IP 
mechanisms to increase their performance 
and protect their domestic interests. The SPF 
emerged in recent years as a new strategy for 
leveraging IP to help build and strengthen the 
national innovation economy. A small number 
of countries (France, South Korea, Taiwan and 
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Japan) have established SPFs, each with some 
involvement of private entrepreneurs. The concept 
of an SPF is of a large state-funded and state-
controlled entity (with a value of $100 million or 
more) established to acquire and license IP assets 
in the service of the national economic interest. 

An SPF is an IP-wealth fund, sharing some 
features and economic objectives of sovereign 
wealth funds and state-owned enterprises. It 
is a vehicle for large-scale public investment 
and tends to be an element in a broader 
government-managed national industrial policy. 
The benefits of such an investment might not 
be expected to be immediate and might be 
measured and assessed in a variety of ways, 
depending on the policy objectives underlying 
the decision to create the particular fund.

Being state funded and state controlled, an 
SPF would be expected to act in the public 
interest as pursued by the government. Thus, 
it would likely be subject to laws that bind 
the state, such as domestic requirements for 
public finance, accounting and transparency, 
and international trade and investment rules.

The structures and operations of these funds 
vary significantly from one country to another. 
For example, the fund could concentrate on one 
or more targeted sectors of national strategic 
importance, or it could be a more diverse 
accumulation of patents that, over time, could be 
refined as the objectives of the fund evolve. The 
patents might come from government-funded 
investments, from university research, from 
open market purchase of distressed companies’ 
patents and from private sector participants. It is 
not uncommon for at least one major industrial 
leader (for example, Samsung in South Korea 
and HTC in Taiwan) to participate in the SPF.

SPFs can be designed and used to achieve a 
variety of purposes. Whether they are successful 
in achieving these purposes and whether the 
SPF is the best mechanism to achieve the 
various purposes cannot be determined without 
much more research. An SPF might be used to 
protect a national patent giant from foreign 
takeover by ensuring that IP created within the 
country and considered of strategic national 
economic importance remains within the 
country. An SPF might target strategic industries 
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to gain or maintain specific advantages.1 By 
aggregating such strategic IP and building 
on the rights of specific patent industries, 
the SPF might help cultivate a domestic 
innovation ecosystem of the needed critical 
mass, in particular at the small and medium-
sized enterprises level, to prevent patent 
leakage and brain drain to other jurisdictions 
and to create and regenerate innovation and 
production cycles. The SPF might help domestic 
innovators to leverage a broader patent portfolio 
to generate new innovations and to increase 
commercial viability and defensibility of 
innovative products in the global marketplace.

In addition, by accumulating a portfolio of 
valuable IP rights, an SPF might raise revenue 
for both state and private sector investors 
from licensing of its patents, perhaps on terms 
favourable to domestic entrepreneurs so they can 
develop and commercialize innovative products 
for the global marketplace. It might also raise 
revenue by providing strategic IP services to 
domestic companies and research institutions.

An SPF might play a kind of litigation insurance 
role (for example, as a third party litigation funding 
mechanism) for domestic innovators at risk in 
the competitive global marketplace. Domestic 
enterprises could then obtain licenses from the SPF 
to use that IP defensively to protect themselves 
from litigation or offensively to launch patent 
lawsuits against foreign competitor industries. 
In support of domestic industries, some SPFs 
have engaged in litigation directly or through 
agents in foreign jurisdictions against foreign 
companies for infringing on the SPF patents. 

Discussion and 
Considerations
Because the existing SPF models are so new 
and still evolving, it is unclear yet to what 
extent these funds are supporting the domestic 
innovation ecosystem. The analysis of those 
funds has been anecdotal and impressionistic, 

1	 For example, France Brevets targets Internet communications technology, 
the Internet of things, aerospace, clean technology and energy, the auto 
industry and life sciences. See www.francebrevets.com/en.

without firm economic data or legal analysis. 
It is too early to say conclusively that the 
large sovereign investment in patents is 
producing the desired impact on the domestic 
innovation ecosystem and desired economic 
results in each case. Each SPF appears to have 
been designed to serve different national 
objectives, employs different strategies for 
that purpose and functions within its national 
IP and innovation ecosystem. It appears that 
there may be a trend to adjust from being 
mainly state funded and controlled to having 
more private sector contribution and to 
narrowing the focus on strategic industries. 

With no certainty about the costs and benefits of 
building a Canadian SPF, it would be useful to do 
more policy, legal and economic analysis of the 
potential objectives to be served by an SPF. There 
are several questions warranting further analysis. 
Is an SPF a viable and necessary policy response 
to the growth of NPEs to support local industry 
trying to survive and prosper in the Hobbesian 
global IP market? Are SPFs an experiment whose 
future is uncertain, or are they a growing trend 
that will lead to patent wars at the sovereign 
level? What is the risk that China, with its one 
million new patents per year, will establish one 
or more SPFs? Do World Trade Organization 
rules on national treatment and subsidies offer 
any kind of defence against SPF proliferation, 
or are new instruments needed? Even if Canada 
were to create an SPF, how effective would it 
be in protecting Canadian industry in a world 
of massive NPEs and state-funded patent trolls? 
Is there a comparative advantage in technology 
or socio-economic rules in the states that are 
using SPFs that cannot be readily duplicated 
elsewhere? If more granular information 
and analysis could be obtained regarding 
existing SPFs and NPEs and their strategies, 
strengths, weaknesses and interactions, this 
would facilitate further economic, legal and 
policy research into their potential utility 
in a national IP and innovation strategy.

With limited desire to interfere in the 
marketplace and with limited resources, 
national governments must choose policy 
levers compatible with their overall innovation 
strategies, political systems and economies. 
The purposes of the SPF would need to be 
consistent with the overall government strategy 
on IP and innovation, economic policy and 
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international trade. Is there a way to design an 
SPF that would be compatible with Canada’s 
trade-oriented open economy, its preference 
for multilateral rules-based approaches to 
global governance and its conservative stance 
on sovereignty and extraterritoriality? 

The legal and governance structure of an SPF 
would need to be carefully considered to address 
potential legal issues. If it is truly a sovereign fund, 
then a range of public international law rules 
likely apply to it, but if the structure is more of 
a public-private partnership, it may be possible 
to avoid some of these issues, although other 
issues, such as compatibility with competition 
law and conflict of interest, could arise. Thus, as 
the objectives and governance structure of an 
SPF shift, the spectrum of potential legal issues 
may also shift. Further analysis would need to be 
done to determine whether an SPF’s preferential 
treatment of local industry would be compatible 
with trade rules prohibiting discriminatory 
subsidies (technical barriers to trade) and the 
investment rules of national treatment and 
nondiscrimination. The SPF’s anticipated role in 
supporting certain domestic industries might 
raise potential competition law and policy 
issues. These potential trade, investment and 
competition issues, as well as constitutional 
division of powers issues, would need to be 
considered in designing a national or provincial 
SPF. There could also be conflict of interest issues 
if the various private enterprises that the SPF is 
supporting have objectives that are incompatible 
with the public goals of the SPF or that conflict 
with each other. Transparency and accountability 
mechanisms would need to be incorporated 
into the design of the SPF to mitigate risks and 
ensure efficacy. Careful design of the legal and 
governance framework would be necessary to 
identify and limit these risks. An interesting 
challenge would be to map out the domestic and 
international law dimensions to be addressed for 
such a policy instrument to be used in Canada.

Because it appears that SPFs try to leverage 
country-specific advantages, identifying what 
those are in Canada would be important. 
Industry-specific data is needed to pinpoint 
which sectors might be promoted through 
SPF-like supports and how to choose the right 
human and capital infrastructures to buttress 
sectoral investments. Although there is still 
too much uncertainty about the economic and 

political costs and benefits of an SPF to warrant 
creating one in Canada at this time, it may 
nevertheless be useful to deconstruct the policy 
objectives of the SPF to identify elements that 
might be able to contribute to a new national 
or provincial IP and innovation strategy. 

The policy objectives that might be 
considered desirable are the following: 

→→ to purchase domestic patents that are at risk 
of foreign takeover and thereby help maintain 
and create innovation jobs in Canada and 
prevent brain drain of IP entrepreneurs to 
the United States and other countries;

→→ to organize a system for patent licensing, 
cross-licensing and technology transfer, and 
to commercialize IP generated at universities 
and other research institutions, including for 
open source management of public interest or 
university research to advance innovation;

→→ to organize sectoral innovation support efforts 
to focus on developing standard essential 
patents that could entrench advances made 
through aggregating related patents;

→→ to create an organization to aggregate 
IP expertise, facilitate interagency 
cooperation and provide mentoring/
advisory services in IP commercialization 
and globalization strategy; and

→→ to consider whether there is a need to 
create litigation risk insurance to help 
Canadian innovation industries protect their 
markets through offensive and defensive 
IP litigation in Canada and abroad. 

Governments would need to decide which 
policy objectives they would want to pursue 
as part of their IP and innovation strategy, 
considering other socio-economic policies and 
objectives, and whether there are other public, 
private or mixed public-private mechanisms 
that could more effectively fulfill the objective.

A further study could consider whether Canada 
would benefit from experimenting with small-
scale pilots to test the efficacy of these ideas 
and determine how well they integrate into 
the overall IP and innovation strategy. For 
example, could a mechanism addressing some 
or all of the five elements noted above be 
integrated into an innovation cluster focused 
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on a specific burgeoning industry sector that 
has high strategic potential to accelerate 
economic growth? Could industry leaders 
in that sector be persuaded to co-fund and 
partner with the government to form a cluster? 
Could universities be persuaded to identify 
relevant IP to contribute to the cluster, and are 
there creative and imaginative ways in which 
patents could be collectively held and managed 
to provide benefits to Canadian innovators, 
creators, researchers and entrepreneurs? 

One potential cluster to consider would be clean 
technology and energy, an industry of crucial 
importance to Canada as it transitions to a 
low-carbon future. Other clusters to consider 
for applying experimental policy supports are 
biomedical technology, Internet communications 
technology and fintech/blockchain. In each 
case, it would be important to consider a range 
of policy instruments and the roles of public 
and private sector actors to determine which 
would be most effective in the context. 

Recommendations for 
Further Research
The economic and political costs and benefits 
of an SPF remain uncertain. However, this 
brief survey of the SPF suggests that there 
are interesting policy objectives associated 
with the SPF that are worth considering in 
designing an IP and innovation strategy for 
Canada. Therefore, it would be useful to do 
further economic, legal and policy research on 
these objectives to determine whether they 
are desirable and what combination of public, 
private and mixed public-private mechanisms 
would most efficiently and effectively address 
them. It will be important to identify Canada’s 
strategic innovation sectors and examine 
whether an innovation cluster centred on one 
or more of these sectors could benefit from 
inclusion of mechanisms that address some 
of these policy objectives. A further area of 
research to consider is whether there might be 
an emerging need for multilateral discussion 
about how to counter the impact of SPFs 
and NPEs in global innovation markets. 

Conclusion
While this short policy brief can only provide an 
outline of possible issues related to use of SPFs, it 
does also highlight that there is a substantial gap 
in information and analysis. See the appendix for 
an overview of the research that currently exists 
regarding the implications and the use of the SPF 
globally. There is a need for more in-depth and 
interdisciplinary study of the phenomenon. Such 
research could develop valuable analytical policy 
frameworks for scholars and policy makers.

This discussion proceeded on the premise that 
integrating IP strategy into overall innovation 
policy is essential because of the importance of 
IP as a source of national economic development 
and the competitive nature of the global 
marketplace. The SPF forces scrutiny of this 
proposition and of questions about the relative 
impact on innovation strategy of other forms 
of IP, such as copyright, trademarks and trade 
secrets, that are not covered by the SPF. With 
limited desire to interfere in the marketplace 
and limited resources, national governments 
must choose policy levers compatible with their 
overall innovation strategies, political systems 
and economies. It would be useful to do further 
economic, legal and policy research into whether 
some or all of the objectives of the SPF would be 
compatible with an integrated Canadian IP and 
innovation policy and what combination of public 
and private mechanisms might be best suited 
to the Canadian innovation ecosystem. In this 
regard, it would be particularly useful to study 
how desired objectives might be integrated into 
Canada’s strategic sectoral innovation clusters.



6 Policy Brief No. 102 — April 2017   •   Oonagh Fitzgerald

Appendix 
Clarke, Warren, “The Rise of Sovereign Patent 

Funds: Insights and Implications” (Waterloo, 
ON: Centre for Digital Entrepreneurship and 
Economic Performance, September 2014).

Clarke, Warren & James W Hinton, “Mobilizing 
National Innovation Assets: Understanding 
The Role of Sovereign Patent Funds” (Waterloo, 
ON: Centre for Digital Entrepreneurship 
and Economic Performance, May 2016).

Ernst, Dieter, “Global Strategic Patenting and 
Innovation: Policy and Research Implications” 
(Paper delivered at Six Countries Program 
Conference: 40 Years of Innovation Policy, 
What’s Next? House of Research, Vienna, 25 
March 2015), online: <www.eastwestcenter.
org/publictions/global-strategic-patenting-and-
innovation-policy-and-research-implications>.

Hagiu, Andrei & David B Yoffie, “The New 
Patent Intermediaries: Platforms, 
Defensive Aggregators, and Super-
Aggregators” (2013) 27:1 J Econ Persp 45. 

Hsueh, Chao-Chi & Dar Zen Chen, “A Taxonomy 
of Patent Strategies In Taiwan Small and 
Medium Innovative Enterprises” (2015) 
92:1 Tech Forecasting & Soc Change 84. 

IP Nav, “Sovereign Patent Funds Change the 
Assertions Scene” (23 December 2013) 
IP Nav (blog), online: <www.ipnav.com/
blog/sovereign-patent-funds-change-
the-patent-assertion-scene/>.

Kahin, Brian, “Shadow Patent Systems: Technology, 
Economics and Geopolitics” (2016) East West 
Centre Workshop on Mega-Regionalism 
Working Paper, online: Social Science 
Research Network <https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=2745473>.

Lee-Makiyama, Hosuk & Patrick Messerlin, 
“Sovereign Patent Funds (SPFs): Next-
generation trade defence?” European 
Centre for International Political 
Economy Policy Brief No 6/2014.

Organisation for Economic Co-operation and 
Development (OECD), “Knowledge Networks 
and Markets” (2013) OECD Science, Technology 
and Industry Policy Paper No 7, online: <http://
dx.doi.org/10.1787/5k44wzw9q5zv-en>.

Schrepel, Thibault, “France Brevets: A State-
owned Patent Troll, Harmful and...Illegal?” 
(2014) New Direction: The Foundation for 
European Reform Discussion Document, 
online: <http://europeanreform.org/files/New_
Direction_-_France_Brevets_%284%29.pdf>.

Sculthorpe, Alexander & Kate Goddard, “Sovereign 
Patent Funds: Is there a Canadian Option?” 
(Research Paper, “Intellectual Property 
Policy in the Making”, McGill University 
Faculty of Law, 7 December 2015).

Wiseman, Alyssa & Jennyfer Pelletier, “Towards 
Increased Innovation: Exploring Effectiveness 
of Sovereign Patent Funds in Canada” 
(Research Paper, “Intellectual Property 
Policy in the Making”, McGill University 
Faculty of Law, 7 December 2015).



7Understanding the Promise and Peril of Sovereign Patent Funds

About the International 
Law Research Program
The International Law Research Program (ILRP) 
at CIGI is an integrated multidisciplinary 
research program that provides leading 
academics, government and private sector 
legal experts, as well as students from Canada 
and abroad, with the opportunity to contribute 
to advancements in international law.

The ILRP strives to be the world’s leading 
international law research program, with 
recognized impact on how international law 
is brought to bear on significant global issues. 
The program’s mission is to connect knowledge, 
policy and practice to build the international law 
framework — the globalized rule of law — to 
support international governance of the future. 
Its founding belief is that better international 
governance, including a strengthened international 
law framework, can improve the lives of people 
everywhere, increase prosperity, ensure global 
sustainability, address inequality, safeguard 
human rights and promote a more secure world.

The ILRP focuses on the areas of international 
law that are most important to global 
innovation, prosperity and sustainability: 
international economic law, international 
intellectual property law and international 
environmental law. In its research, the ILRP 
is attentive to the emerging interactions 
between international and transnational law, 
indigenous law and constitutional law.

About CIGI
We are the Centre for International Governance 
Innovation: an independent, non-partisan 
think tank with an objective and uniquely 
global perspective. Our research, opinions and 
public voice make a difference in today’s world 
by bringing clarity and innovative thinking 
to global policy making. By working across 
disciplines and in partnership with the best 
peers and experts, we are the benchmark for 
influential research and trusted analysis.

Our research programs focus on governance of 
the global economy, global security and politics, 
and international law in collaboration with a 
range of strategic partners and support from 
the Government of Canada, the Government 
of Ontario, as well as founder Jim Balsillie.

À propos du CIGI
Au Centre pour l'innovation dans la gouvernance 
internationale (CIGI), nous formons un groupe 
de réflexion indépendant et non partisan qui 
formule des points de vue objectifs dont la portée 
est notamment mondiale. Nos recherches, nos 
avis et l’opinion publique ont des effets réels sur 
le monde d’aujourd’hui en apportant autant de la 
clarté qu’une réflexion novatrice dans l’élaboration 
des politiques à l’échelle internationale. En 
raison des travaux accomplis en collaboration et 
en partenariat avec des pairs et des spécialistes 
interdisciplinaires des plus compétents, nous 
sommes devenus une référence grâce à l’influence 
de nos recherches et à la fiabilité de nos analyses.

Nos programmes de recherche ont trait à la 
gouvernance dans les domaines suivants : 
l’économie mondiale, la sécurité et les politiques 
mondiales, et le droit international, et nous les 
exécutons avec la collaboration de nombreux 
partenaires stratégiques et le soutien des 
gouvernements du Canada et de l’Ontario ainsi 
que du fondateur du CIGI, Jim Balsillie.



Copyright © 2017 by the Centre for International Governance 
Innovation

The opinions expressed in this publication are those of the 
author and do not necessarily reflect the views of the Centre for 
International Governance Innovation or its Board of Directors. 
 

This work is licensed under a Creative Commons Attribution — 
Non-commercial — No Derivatives License. To view this license, visit 
(www.creativecommons.org/licenses/by-nc-nd/3.0/). For re-use or 
distribution, please include this copyright notice. 

Printed in Canada on paper containing 10% post-consumer fibre 
and certified by the Forest Stewardship Council and the Sustainable 
Forestry Initiative.

Centre for International Governance Innovation and CIGI are 
registered trademarks.

67 Erb Street West 
Waterloo, ON, Canada N2L 6C2
www.cigionline.org

CIGI Masthead

Executive

President Rohinton P. Medhora

Director of Finance Shelley Boettger

Director of the International Law Research Program Oonagh Fitzgerald

Director of the Global Security & Politics Program Fen Osler Hampson

Director of Human Resources Susan Hirst

Director of the Global Economy Program Domenico Lombardi

Chief Operating Officer and General Counsel Aaron Shull

Director of Communications and Digital Media Spencer Tripp

Publications

Publisher Carol Bonnett

Senior Publications Editor Jennifer Goyder

Publications Editor Patricia Holmes

Publications Editor Nicole Langlois

Publications Editor Sharon McCartney

Publications Editor Lynn Schellenberg

Graphic Designer Melodie Wakefield

For publications enquiries, please contact publications@cigionline.org.

Communications

For media enquiries, please contact communications@cigionline.org.


