. WORLD
Centre for International REFUGEE

Governance Innovation COUNCIL

World Refugee Council Research Paper No. 13 — May 2019

Governance of the Globadl
Refugee Regime

Alexander Betts and James Milner







. WORLD
Centre for International REFUGEE

Governance Innovation COUNCIL

World Refugee Council Research Paper No. 13 — May 2019

Governance of the Globadl
Refugee Regime

Alexander Betts and James Milner



CIGI Masthead

Executive

President Rohinton P. Medhora

Deputy Director, International Intellectual Property Law and Innovation Bassem Awad
Chief Financial Officer and Director of Operations Shelley Boettger

Director of the Global Economy Program Robert Fay

Director of the International Law Research Program Oonagh Fitzgerald

Director of the Global Security & Politics Program Fen Osler Hampson

Director of Human Resources Laura Kacur

Deputy Director, International Environmental Law Silvia Maciunas

Deputy Director, International Economic Law Hugo Perezcano Diaz

Managing Director and General Counsel Aaron Shull

Director of Communications and Digital Media Spencer Tripp

Publications

Publisher Carol Bonnett

Senior Publications Editor Jennifer Goyder
Senior Publications Editor Nicole Langlois
Publications Editor Susan Bubak
Publications Editor Patricia Holmes
Publications Editor Lynn Schellenberg
Graphic Designer Brooklynn Schwartz
Graphic Designer Melodie Wakefield

For publications enquiries, please contact publications@cigionline.org.

Communications

For media enquiries, please contact communications@cigionline.org.

¥ Qcigionline

Copyright © 2019 by the Centre for International Governance Innovation

The opinions expressed in this publication are those of the authors and do not
necessarily reflect the views of the Centre for International Governance Innovation
or its Board of Directors.

Research papers are policy documents commissioned by the World Refugee Council
from world-renowned experts to help inform the work of the Council and its final
recommendations. The measures and concepts in these documents do not necessarily
reflect the views of the World Refugee Council.

This work is licensed under a Creative Commons Attribution — Non-commercial — No
Derivatives License. To view this license, visit (www.creativecommons.org/licenses/by-nc-
nd/3.0/). For re-use or distribution, please include this copyright notice.

Centre for International Governance Innovation and CIGI are registered trademarks.

Centre for International
Governance Innovation

67 Erb Street West
Waterloo, ON, Canada N2L 6C2

www.cigionline.org



Table of Contents

vi

vi

vi

15

17

17

18

18

About the Series

About the Authors

Abbreviations and Acronyms
Executive Summary
Introduction

Origins and Elements

Structure of Governance

A “Broken” System?

Diagnosing the Impasse
Enhancing Global Governance for Refugees
Recommendations

Works Cited

About CIGI

A propos du CIGI

About the World Refugee Council

A propos du Conseil mondial pour les réfugiés



vi

About the Series

World Refugee Council research papers are
policy documents commissioned by the
Council from world-renowned experts to help
inform the World Refugee Council and its final
recommendations. The measures and concepts
in these documents do not necessarily reflect
the views of the World Refugee Council.

About the Authors

Alexander Betts is professor of forced migration and
international affairs, and director of the Refugee
Studies Centre, at the University of Oxford. His
research focuses mainly on the political economy
of refugee assistance, and he has also written on
migration and humanitarianism. He has given
TED talks on refugees and Brexit, with combined
views in excess of three million. In 2016, he was
named by Foreign Policy magazine as one of the
world’s top 100 global thinkers, and honoured as a
World Economic Forum Young Global Leader. He
has written for The New York Times, The Guardian
and Foreign Affairs. He is the author of 10 books,
including, with Paul Collier, Refuge: Transforming

a Broken Refugee System (Allen Lane, 2017). He
previously worked for the United Nations High
Commissioner for Refugees (UNHCR) and is the
founder of the Humanitarian Innovation Project.

James Milner is an associate professor in the
Department of Political Science at Carleton
University. His research and publications over
the past 20 years have examined the politics

of the global refugee regime, the history of the
UNHCR, protracted refugee situations and the
politics of asylum in the Global South. James

has worked as a consultant for the UNHCR in
India, Cameroon and Guinea, and at its Geneva
headquarters. He is also currently the director of
LERRN: The Local Engagement Refugee Research
Network, a team of researchers and practitioners
committed to promoting protection and solutions
with and for refugees through partnerships

in Jordan, Kenya, Lebanon and Tanzania.

Abbreviations and
Acronyms

DPKO

ECOSOC

ECHR

ExCom

G20

GATS

ICAO

IDP

ILO

IOM

NGOs

OCHA

OHCHR

R20

UNDP

UNGA

UNHCR

Department of Peacekeeping
Operations (UN)

Economic and Social Council (UN)
European Court of Human Rights

Executive Committee of the
Program of the UNHCR

Group of Twenty

General Agreement on Trade
in Services (WTO)

International Civil Aviation
Organization

internally displaced person
International Labour Organization

International Organization
for Migration

non-governmental organizations

Office for the Coordination of
Humanitarian Affairs (UN)

Office of the UN High Commissioner
for Human Rights

Refugees20
UN Development Programme
UN General Assembly

Office of the UN High Commissioner
for Refugees/UN Refugee Agency

World Refugee Council Research Paper No. 13 — May 2019 ¢ Alexander Betts and James Milner



Executive Summary

The global refugee regime is founded on clear
norms relating to protection and solutions for
refugees, with organizations, namely the Office

of the United Nations High Commissioner for
Refugees (UNHCR), mandated to work with

states to realize these norms. In contrast with the
enduring support for these norms and the growth
of the regime’s primary organization over the

last 60 years, governance of the regime remains
diffuse. States retain ultimate control over the
implementation of global norms on their territory:.
Outcomes for refugees are increasingly shaped by
politics in fields that fall outside the scope of the
refugee regime. In addition, the regime contains
no binding obligation on states to cooperate to
ensure the functioning of the regime, despite
long-standing recognition that such cooperation is
essential. The authors argue that these weak and
diffuse governance arrangements contribute to
unpredictability in the regime’s ability to realize its
objectives of protection and solutions for refugees.
In response, they propose enhanced governance
arrangements for the global refugee regime that
include a forum for dialogue between key actors,
the capacity for political facilitation between actors,
enhanced capacity for analysis and evidence-based
planning, and oversight and accountability. They
argue that enhanced governance of the refugee
regime will contribute to enhanced protection and
solutions for refugees and more predictability for
states and the international system as a whole.

Introduction

Principles relating to the protection of refugees
predate the modern state system and have evolved
alongside the state system over the past 350
years (Goodwin-Gill and McAdam 2007). Many of
these norms were codified in the modern global
refugee regime, which emerged in the aftermath
of World War II and in the early days of the Cold
War (Loescher 1993; Zolberg, Suhrke and Aguayo
1989). But, while the modern refugee regime

sets out norms and organizations around which
the behaviour of states is expected to converge,
there are several features of the governance

of the regime that result in challenges for the
implementation of the regime’s core functions.

Among those challenges, this paper suggests, is that
the regime itself, as distinct from its component
organizations, has always lacked a clearly defined
system of governance. First, responsibility for the
governance of the regime is diffuse. Individual
states are responsible for the implementation of
the regime’s norms within their own territory and
jurisdiction, while decisions taken in parallel policy
fields, such as security, development and migration,
have a considerable impact on the functioning

of the refugee regime. Second, governance of the
regime has often been conflated with governance
of the regime’s primary organization, the UNHCR.
Third, weak governance arrangements for the
regime itself have hampered important forms of
coordination, dialogue and political engagement, all
necessary for the regime to facilitate international
cooperation and the realization of the regime’s core
objectives of protection and solutions for refugees.

In response, this paper has three objectives. First, it
outlines the origins, elements and main gaps within
the refugee regime. Second, it offers a diagnosis

of the current impasse facing the regime. Third,

it sets out recommendations for new governance
arrangements to address both the current impasse
and recurring governance challenges.! The central
argument is that we need to “widen the lens”: that
is, having a clear understanding that “governance
of the regime” goes beyond the mandate of any

one organization opens up practical avenues for
improving governance. This paper suggests that
building a regime-wide governance model can
complement existing governance arrangements,
including by offering a theory of change for

current initiatives such as the Global Compact on
Refugees and the Comprehensive Refugee Response
Framework. The model this paper proposes for
enhanced governance of the regime includes a
forum for dialogue between key actors; the capacity
for political facilitation between actors; enhanced
capacity for analysis and evidence-based planning;
and oversight and accountability. Such a model
would contribute to enhanced protection and
solutions for refugees and to more predictability

for states and the international system as a whole.

1 For a discussion of the governance of internal displacement, see Kélin
(forthcoming, 2019).
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Origins and Elements

The modern refugee regime was created to respond
to the consequences of World War II in Europe,
which left some 55 million people displaced
(Loescher 2001). In creating the regime, states
recognized the right of refugees to not be forcibly
returned to a country where they would face
serious harm, and adopted a definition of “refugee”
based on a well-founded fear of persecution on the
grounds of race, religion, nationality, membership
of a particular social group, or political opinion.
Reflecting the spirit of the time, article 14(1) of

the 1948 Universal Declaration of Human Rights
provided that “everyone has the right to seek and to
enjoy in other countries asylum from persecution.”

The process to create the refugee regime was
conditioned by several competing perspectives on
the scope and mandate for the new organization
that would be at the core of the new regime:

the UNHCR (Loescher 2001; Betts, Loescher and
Milner 2012). The United States sought a temporary
refugee agency with limited authority and narrow
functions. France wanted an organization with
robust operational capacity and predictable funding
to assist refugees, while the United Kingdom

felt that refugees should be the responsibility of
host states. Following their experience with the
displacement of some 10 million people following
Partition in 1947, India and Pakistan argued that
the UNHCR should be a strong and permanent
organization with global responsibilities and

the ability to raise funds for relief assistance.

The UNHCR’s Statute, adopted by the UN General
Assembly (UNGA) through Resolution 428 (V) on
December 14, 1950, clearly reflects the interests

of the more powerful states in the international
system at the time, in particular, the United States:
it created an organization that was reliant on

states and lacked political capacity or functional
autonomy. The UNHCR was established to act under
the authority of the UNGA to serve two specific
functions: to ensure the international protection

of refugees, and to cooperate with governments to
find permanent solutions for refugees. The UNHCR’s
original mandate did not include the provision of
material assistance to refugees. It also stipulated
that the work of the High Commissioner was to

2 See www.un.org/en/universal-declaration-human-rights/.

be entirely non-political. The High Commissioner
was to be elected by the UNGA and was required
to follow policy directives issued by it and the
Economic and Social Council (ECOSOC), or a future
advisory committee established by the ECOSOC,
and to report annually to the UNGA. As specified
in paragraph 20 of the Statute, the UNHCR was
only to receive financial support from the UN
budget to cover administrative expenditures
relating to the office’s functioning, and “all other
expenditures relating to the activities of the High
Commissioner shall be financed by voluntary
contributions.”® In this way, the UNHCR was made
financially dependent on donor governments.

The implications of these early decisions on the
mandate of the UNHCR continue to have an impact
on the functioning of the refugee regime as a
whole. The UNHCR’s reliance on annual voluntary
funds and its non-political mandate significantly
constrain its ability to resist and influence the
actions and interests of the more powerful states in
the international system. Given the concentration
of financial support from a limited number of states
in the Global North, in particular the United States,
American interests have played a significant role

in shaping the activities of the UNHCR throughout
its history. The consequences of such influence are
compounded through the combination of domestic
and international factors that drive US engagement
in the refugee regime (Martin and Ferris 2017).

Negotiations to establish the UNHCR coincided
with the drafting of the 1951 Convention relating
to the Status of Refugees, which initially defined
the obligations of signatory states in very narrow
geographic and temporal terms, thus allowing
states to restrict the focus to those displaced by
prior events in Europe. While the 1951 Convention
provided a general definition of refugees,* it

did not specify the process by which refugee
status should be determined, leaving the process
largely to the discretion of states. The bulk of the
convention details a progressive set of refugee
rights, including access to national courts,
freedom of movement, the right to employment
and education, and a host of other social,
economic, civil and political rights on par with
those held by nationals of the host country. The
most significant right granted to refugees by the

3 See www.unhcr.org/protection/basic/3b66c39e1/statute-office-united-
nations-high-commissioner-refugees.html.

4 Art. 1.2 (UNHCR 2010, 14).
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convention is non-refoulement: the prohibition of
returning refugees “in any manner whatsoever

to the frontiers of territories where [their] life or
freedom would be threatened on account of...race,
religion, nationality, membership of a particular
social group or political opinion.”> Non-refoulement
remains the cornerstone of international refugee
protection (Goodwin-Gill and McAdam 2007), and
is now considered to be a provision of customary
international law, binding even on states not
party to the 1951 Convention. Over time, the
definition of a refugee and the rights to which
refugees are entitled have been updated through a
combination of interpretation by particular states
and by supplementary regional agreements, most
notably for Africa, Europe and Latin America.
Several key refugee-hosting countries, notably in
Asia, are not signatories of the 1951 Convention.

In contrast with the specificity of the regime’s
key norms and primary organization, states
sought to retain ultimate authority over refugee
affairs and did not include any decision-making
mechanisms for the regime itself. In fact, it

was not until 1958 that the UNGA established

the Executive Committee of the Program of the
UNHCR (“ExCom”), initially to consist of 20 to

25 UN member states, selected by the ECOSOC
“on the widest possible geographic basis from
those States with a demonstrated interest in, and
devotion to, the solution of the refugee problem”
(UNGA 1957, para. 5). While retaining authority
over the work of the UNHCR, the UNGA mandated
ExCom to perform a number of executive and
advisory functions. ExCom remains responsible
for approving the UNHCR’s budget and program
for the following year; for reaching conclusions
on international refugee protection policy issues;
and for providing guidance on the UNHCR’s
management, objectives and priorities. As a
subsidiary organ of the UNGA, ExCom also submits
an annual report to the UNGA’s Third Committee.

ExCom has become a large and cumbersome body
(with 102 members in 2018), and meetings do not
provide an adequate forum for organizational
guidance for the UNHCR, let alone a forum to
contribute to the effective governance of the
regime as a whole (Betts, Loescher and Milner
2012). Notwithstanding these constraints, the
broad membership of ExCom, coupled with the
predictability of its regular meeting schedules and

5 Art. 33.1 (ibid., 30).

its near monopoly on providing a formal context
for multilateral discussions of global refugee issues,
has, almost by default, resulted in the expectation
that ExCom represents the site of governance for
the refugee regime — despite the fact that this is
neither the mandate nor the function of ExCom.
While alternate fora for discussion have evolved

in parallel to the global refugee regime over the
past 40 years, including the Intergovernmental
Consultations on Migration, Asylum and Refugees
and the High Commissioner’s Dialogue on
Protection Challenges, and in the absence of more
formal governance structures, informal networks
between key donor and refugee-hosting states have
come to play a key role in articulating the priorities
that guide the functioning of the refugee regime.

There are also concerns about the legitimacy of
ExCom. While member states are expected to have
a “demonstrated interest in, and devotion to, the
solution of the refugee problem” (UNGA 1957, para.
5), critics have argued that the actions of certain
members represent some of the more significant
breaches of the central norms of the global refugee
regime, including non-refoulement, while several
members are not party to the 1951 Convention or
its 1967 Protocol. Such factors point to the potential
benefits of either re-examining the composition
and role of ExCom in light of its original mandate
or imagining new governance arrangements that
provide more effective decision making and more
legitimate accountability mechanisms to ensure
that the principles of the refugee regime are upheld.

Structure of Governance

From this core set of norms, organizations and
(limited) decision-making procedures established
in the 1950s, the regime has continued to evolve in
scope and practice. In response to requests from
states, the regime’s primary institution — the
UNHCR — was long ago authorized to expand

its activities outside Europe and to include the
provision of material assistance. The geographic
and temporal limitations of the 1951 Convention
were subsequently removed by the 1967 Protocol,
which retains the 1951 Convention’s definition of
refugee but decouples its association with events in
Europe prior to 1951. In this way, efforts have been
made to expand the global application of the rights

Governance of the Global Refugee Regime



and obligations detailed in the 1951 Convention,
while the convention has also been supplemented
by regional standards and agreements.

Yet, the governance of the global refugee regime
remains constrained by three main features.

First, states retain ultimate control over the
quantity and quality of asylum they grant to
refugees on their territory.® While the refugee
regime provides a core definition of who

qualifies for refugee status, and while the UNHCR
provides operational guidance on the refugee
status determination process and supervisory
responsibility for the implementation of the 1951
Convention, states are ultimately responsible

for granting status and determining the rights

of refugees on their territory. In response to a
desire to limit the number of refugees that they
admit, a number of states have adopted restrictive
determination procedures since the late 1980s. In
an effort to limit the rights afforded to refugees,
many states in the Global North have also created
subsidiary categories of protection, thus granting
legal status on parallel grounds short of refugee
status. Increasingly, states in the Global North
have also engaged in extraterritorial processes
and bilateral agreements with third countries to
reduce the ability of asylum seekers to access their
territories in the first place. More generally, states
in the Global North and South are able to determine
which rights detailed in the 1951 Convention

will be extended to recognized refugees. In
contrast to most human rights treaties, the 1951
Convention has never had a corresponding “treaty
body” or clearly defined oversight mechanism to
hold states accountable for non-compliance.

Second, outcomes for refugees and displaced
populations are increasingly shaped by politics
in policy fields that fall outside the scope of

the refugee regime. Over the past 50 years,

a range of international institutions have
proliferated, many of which overlap in scope and
purpose with the refugee regime (Figure 1).

For example, outcomes for refugees are shaped
by decisions made within regimes relating to
travel, labour, human rights, humanitarianism,

6 As defined by Alexander Betts, Gil Loescher and James Milner (2012,
85), “the quantity of asylum refers to the ability of individuals to
physically access the territory of a state and claim asylum, whereas the
quality of asylum relates to the extent to which refugees enjoy the range
of rights granted to them by the 1951 Convention, including such rights as
freedom of movement and the right to seek employment.”

development and security, each of which may
claim authority over certain aspects of refugee
movements. This overlapping set of regime
mandates has given rise to what some have
called “the refugee regime complex” — the idea
that refugee governance is now subject to a
series of overlapping institutions (Betts 2010).

In some cases, regime complexity offers
opportunities: for instance, human rights
governance offers sources of “complementary
protection” that enable courts to draw upon

a wider set of norms to bolster refugee rights.
Likewise, development governance can leverage the
participation of actors who can create opportunities
to generate complementary programming
encouraging the self-reliance of refugees and their
contributions to local and national economies.

In other areas, however, it may enable states to
shift decision making on responses to refugees

into regimes that better suit their interests. For
example, states in the Global North have tended to
address their concerns relating to the spontaneous
arrival of asylum seekers as an issue relating to
undocumented migrants, thus allowing them to
situate asylum seekers within the travel regime

and to bypass their obligations under the refugee
regime, including the prohibition on refoulement.

Third, the regime contains no binding obligation
on states to cooperate to ensure the functioning
of the regime. While countries of first asylum have
an international obligation not to forcibly return
refugees to a country where they fear persecution,
there is no binding obligation on other states to
share the costs associated with the provision of
asylum. This gap in the governance arrangements
of the regime may be surprising, given that the
importance of international cooperation has

been articulated in a range of documents since
the creation of the global refugee regime. The
preamble of the 1951 Convention notes that

“the grant of asylum may place unduly heavy
burdens on certain countries, and...a satisfactory
solution...cannot therefore be achieved without
international co-operation” (UNHCR 2010, 13).
Similar statements have been included in more
than 30 conclusions of the UNHCR’s ExCom over
the past 35 years and in a similar number of UNGA
resolutions. Specific support for the principle

was also highlighted by the Global Consultations
on International Protection (UNHCR 2001, Feller,
Tiirk and Nicholson 2003), the 2001 Declaration

of States Parties to the 1951 Convention and/or its
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Figure 1: The Global Refugee Complex
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of Human Rights; GATS = General Agreement on Trade in Services; ICAO = International Civil Aviation Organization;
IDP = internally displaced person; ILO = International Labour Organization; IOM = International Organization for
Migration; OCHA = United Nations Office for the Coordination of Humanitarian Affairs; OHCHR = Office of the UN High
Commissioner for Human Rights; UNDP = UN Development Programme; UNHCR = United Nations High Commissioner

for Refugees.

1967 Protocol Relating to the Status of Refugees and
the 2002 Agenda for Protection (UNGA 2002).

While these statements illustrate that there is
broad agreement by states on the principle of
international cooperation, and on burden and
responsibility sharing, they do not constitute
binding obligations on states. In fact, international
law, by custom or treaty, does not include a duty
on the part of other states to provide support

to refugee-hosting states in response to the

arrival or prolonged presence of refugees.

In response, the former UN High Commissioner
for Refugees Antonio Guterres included this

observation in his opening statement to the
annual meeting of the UNHCR’s ExCom in October
2015: “As we face the highest levels of forced
displacement in recorded history, the institution
of asylum must remain sacrosanct, honoured as
one of the deepest expressions of humanity —
especially now as it is being so severely tested
in many parts of the world. It is my conviction
that the best way to do this is through genuine
international cooperation and equitable burden
and responsibility sharing. In fact, if there is one
Protocol that is yet to be drafted to complement
the 1951 Convention, it is one on international
solidarity and burden sharing” (Guterres 2015).
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The significance of this gap has also been
highlighted by states. For example, the Joint
Statement on the Leaders’ Summit on Refugees
in New York on September 20, 2016, notes that
“no routine mechanism exists yet to facilitate
the kind of voluntary responsibility-sharing for
refugees that was demonstrated today or to
more comprehensively address other challenges
arising from large-scale refugee crises” (The White
House 2016). In response, states participating in
the summit committed themselves to “develop
tools and institutional structures to improve the
international architecture and lay a foundation
for addressing both the immediate and the
long-term challenges of managing refugee flows
effectively and comprehensively” (ibid.).

In the absence of such a mechanism, responsibility
for refugees is the result of “accidents of
geography” (Hathaway and Neve 1997, 141), with
states in regions of refugee origin hosting the
vast majority of the world’s refugees. In fact,

60 percent of the world’s refugees are hosted

by just 10 states in the Global South, while 85
percent of the world’s refugees are hosted by
low- and middle-income countries in regions of
refugee origin.” At the same time, just 10 donors
in the Global North account for 77 percent of

all financial contributions to the UNHCR.®

The resulting inequalities raise not only ethical
questions about the equitable distribution of
responsibility for refugees, but also deeper political
and practical questions as to how international
cooperation can be mobilized and sustained in an
environment in which front-line states cannot rely
on predictable support to respond to the arrival
and prolonged presence of refugees. In fact, the
perceived lack of international cooperation over
the past 30 years, coupled with efforts by states

in the Global North to contain refugees in their

7 There were 58 million “persons of concern” to the UNHCR in 2015, of
which 14.4 million were refugees. The top 10 refugee-hosting countries
(ranked by the number of refugees hosted) were Turkey (1,828,848),
Pakistan (1,540,854), Lebanon (1,172,388), Iran (979,441), Ethiopia
(702,467), Jordan (664,102), Kenya (552,272), Uganda (428,397),
Chad (420,774) and Sudan (322,638) (UNHCR 2015a).

8 Of the US$2.27 billion contributed to the UNHCR in 2012, the top 10
donors (and their contribution as a percentage of total contributions)
were the United States (35 percent), Japan (8.0 percent), the European
Union (7.0 percent), Sweden (5.0 percent), the Netherlands (4.5 percent),
the United Kingdom (4.3 percent), Norway (3.7 percent), Germany
(3.0 percent), Canada (2.8 percent), and Denmark (2.5 percent).
The remaining 23 percent of contributions came from 66 states, seven
international organizations, 16 UN funds and more than 50 private donors
(UNHCR 2013).

region of origin, has prompted several states in
the Global South to introduce more restrictive
refugee policies (Milner 2009); exacerbated
North-South tensions within the refugee regime
(Betts, Loescher and Milner 2012); and resulted
in low levels of trust and confidence between
major refugee-hosting and donor states.

A “Broken” System?

The prevailing lack of trust between key states in
the refugee regime highlights the significance of the
governance gaps that have been largely present in
the regime since its inception. Despite the absence
of mechanisms to ensure political facilitation

and dialogue between key actors, there are iconic
moments of success for the regime, such as the
Comprehensive Plan of Action for Indo-Chinese
Refugees or the International Conference on Central
American Refugees (Betts 2009). While these
examples illustrate that cooperation is possible
and that political facilitation and issue linkage
across policy fields can leverage comprehensive
solutions for large and complex refugee situations,
they also highlight that such successful outcomes
have resulted from a very particular set of
circumstances, where the interests of the more
powerful states in the international system were
made to align both with the interests of states

in regions of refugee origin and with the needs

of refugees. Given that the history of the refugee
regime contains more examples of limitations than
of successes, and given the downward trajectory
of the regime’s performance over the past 30

years, it is increasingly clear that the regime’s
current instruments and mechanisms are unable
to reliably ensure protection and solutions in
response to large and complex refugee situations.

In this context, there has been an emerging
debate about whether the global refugee regime is
“broken” or not. For some, the European and Syrian
refugee crisis of 2015-2016 revealed fundamental
flaws in the institutional architecture. With
systemwide non-compliance with the regime

and endemic collective action failure, there is

a need for an institutional rethink. For others,

the problem lies not with the system but with
states’ increasing failure to comply with the rules.
On one level this debate is partly semantic, but
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it matters because of the policy prescriptions
that follow. If the system is seen as broken, the
response is to seek radical institutional reform.
If it is states, rather than institutions, that are
the problem, the solution may be to work to
mobilize greater support and political will for the
existing organizations, norms and structures.®

Given the challenges currently facing the regime,
there may be a temptation to simply wait for

the status quo ante to return. Once populist
nationalism has subsided, for example, support
for the existing regime might return, and perhaps
the system will then function as effectively as it
did during parts of the twentieth century. Indeed,
it could be argued that support for the regime goes
through peaks and troughs and that demands for
change — such as during the funding crisis of 1989,
in the aftermath of the Cold War and following
September 11, 2001 — can be endured. But is

the current context fundamentally different?

Diagnosing the Impasse

At past moments of significant human
displacement, states have cooperated in the
provision of protection and solutions. From the
aftermath of World War II, to the Hungarian
Revolution, to the migration of the Vietnamese
boat people, to ethnic cleansing in Bosnia, states
have contributed because refugees were both
valued morally and considered useful politically
(Loescher 2001). Morally, liberal democratic
states maintained a commitment to the principle
of refugee protection (Gibney 2004). Politically,
whether to discredit countries of origin, advance
geopolitical interests, promote regional security
or mobilize diasporic action, refugee protection
frequently advanced national interests. The UNHCR
was often able to draw upon this combination

of appeal to values and interests to facilitate
international cooperation at moments of crisis.

Today, only a minority of states appear to morally
value refugee protection. Increasingly greater
numbers of even liberal democratic states call into
question the relevance of the 1951 Convention,

9  For a discussion of generating political will in support of protection and
solutions for refugees, see Crisp (2018).

and refugee protection is subordinated by national
security and immigration concerns. Meanwhile,
the nature of “political utility” has changed.
Refugees continue to be instrumentalized by
political elites, but the trend now is that the
political value of refugees is viewed as more about
stirring xenophobic sentiment and mobilizing
populist nationalism within domestic politics.

As noted by Matthew J. Gibney in 2001, “as
asylum becomes part of the cut and thrust of
domestic politics, government leaders [find]
themselves facing more pressures to restrict

entry. With little incentive to resist...governments
[have] implemented an increasingly retrograde

set of control measures to prevent and deter

the arrival of asylum seekers” (Gibney 2001, 7).
Eighteen years later, the trend continues.

Indeed, certain structural features in world
politics suggest that these trends are more than
simply fleeting. Historically, the vitality of the
refugee regime has been sustained by three
structural factors: US hegemony, full structural
employment in the Global North and monopoly
statehood in the Global South — each of which
is no longer present to the same extent.

So, how are these trends playing out within

the regime? States are seeking different and
divergent goals through the refugee system

but have learned to adopt a common language
within international institutional debates. Many
states now play a so-called “two-level game”
(Putnam 1988): using the same language at the
intergovernmental level while holding divergent
underlying goals at the national level. As a
result, common rhetoric masks the divergence
of interests, motivations and behaviours, which
often have little underlying concern for enhancing
access to protection and solutions for refugees.

First, for a growing number of states in the
Global North, success in the refugee regime is
measured in terms of control and the ability to
contain refugees in their region of origin. The
political usefulness of the regime stems from its
migration containment function. Australia, for
example, makes a significant commitment to the
UNHCR’s budget and to resettlement places, and
yet its own asylum policies are clearly driven by a
significant immigration control agenda. The same
can be said for many European governments,
whose backing of the refugee system is mainly

a means to “enhance protection in the region of
origin” and thus reduce movement to Europe.
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Second, many refuge-hosting states in the Global
South have learned to engage in performance that
is both outward- and inward-facing. Outwardly,
government elites see the refugee system as

a means to engage in “extraversion”: seeking
resources and concessions that can be domestically
reallocated to garner political support and to
minimize the range of costs associated with the
prolonged presence of refugees. Inwardly, and
notably since the structural adjustment and
democratization of the late 1980s, many host states
have been forced to be more accountable to their
domestic electorates for the allocation of scarce
resources to non-citizens. The refugee regime has
frequently been used by political elites in the Global
South as a means to reconcile this tension between
the domestic and the international: to extract
concessions that strengthen their own power at
the domestic and regional levels (Milner 2009).

The problem is that the confluence of these
underlying objectives compounds the impasse of
the refugee regime. While the distribution of the
world’s refugees could be seen as a “distribution
of labour” — with states in the Global South
hosting refugees, and states in the Global North
providing the necessary resources — chronic
shortfalls in funding to refugee assistance programs
highlight the fragility of such logic. Several major
refugee-hosting states argue that while they have
implemented the wide range of programs requested
by the international community, support from
donors remains inadequate and unreliable. While
states like Lebanon and Jordan have opened their
borders, offered (qualified) economic freedoms

to refugees and provided access to some of

their public services, they have not received the
corresponding support in terms of responsibility
sharing from the international community. In

the absence of sufficient support from external
actors, these states are now suggesting the

need for more restrictive approaches.

The result is a growing “trust gap” within the
refugee system, in which states are increasingly
skeptical of the multilateral refugee system.
Meanwhile, intergovernmental debate, such as
the efforts in 2018 to build consensus on a new
Global Compact on Refugees, continues to be
couched in a common language of protection
and solutions. States have learned a common,
legitimating language that often veils their actual

10 See www.unhcr.org/towards-a-global-compact-on-refugees.html.

behaviour. These common statements have
become the “signifiers” for a range of objectives
that in reality diverge widely. While the common
language enables “consensus” to be reached
rhetorically and on paper, it may do little to
concretely change state behaviour or advance
collective outcomes within the refugee regime.

Much of the language within current reform efforts
represents a positive step forward. The Global
Compact on Refugees, for example, reaffirms
important principles for international responsibility
sharing in key areas relating to protection and
solutions, but contains no binding obligations to
ensure the reliable realization of these principles.

In a context in which the difference between

states’ expressed commitment and their actual
behaviour is increasingly stark, the challenge

must be to develop governance mechanisms that
ensure that foundational norms and principles
translate into outcomes in practice. Here, the Global
Compact on Refugees, for example, needs to be
supported by a theory of change that translates
principles to practice, and by the development

of governance mechanisms that can facilitate
interest convergence, commitment and compliance.
Unlocking such change, this paper’s authors
believe, depends on broadening the lens of what
constitutes refugee governance, and on building
complementary governance arrangements that

can facilitate cooperation and coordination across
the policy fields that underlie refugee policy.

Enhancing Global
Governance for Refugees

The overarching purpose of a regime is — or should
be — to facilitate collective action in the provision
of global public goods. To achieve this, regimes
need to include mechanisms and instruments
capable of influencing state behaviour, irrespective
of the wider political context. In many instances,
this mechanism for collective action may take

the form of an international institution that can
influence state behaviour through expertise and
incentives, but it might also include mechanisms to
encourage and facilitate political dialogue between
states to encourage and incentivize cooperation

in fulfilling the objectives of the regime.
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As such, the starting point for enhancing

global governance for refugees should be to ask
which functions effective institutional design
and governance arrangements need to fulfill

to contribute to this broader goal. The four
functions needed to facilitate collective action are
dialogue, facilitation, expertise and oversight.

First, a forum for dialogue is needed to enable
open and transparent deliberation between key
refugee-hosting and donor states and other relevant
stakeholders, including the private sector, non-
governmental organizations (NGOs) and refugees
themselves. The Global Forum on Migration and
Development represents a good template for

how such a dialogue can build trust and facilitate
intergovernmental consensus building." At the
moment, no such forum exists specifically for
refugee issues and displacement. The UNHCR’s
ExCom is a cumbersome governance body, and

the High Commissioner’s Dialogue is an ad hoc
meeting, focused usually on a specific thematic
topic rather than on addressing specific refugee
situations. As noted above, the UNHCR’s ExCom
does not provide a forum for political facilitation or
the governance of the refugee regime as a whole.
Dialogue is needed across sectors, policy fields

and organizations, as well as between states.

Second, the capacity for political facilitation is
needed. This function is effectively a brokerage role:
to identify principled yet practical bargains that
can meet states’ interests while advancing refugee
protection and solutions. In the past, the UNHCR
has sometimes been effective in playing this role,
notably in the context of the Comprehensive

Plan of Action for Indo-Chinese Refugees (1988 to
1996) and the International Conference on Central
American Refugees (1987 to 1995), both at the

end of the Cold War (Betts 2009). However, the
refugee regime currently lacks a consistent ability
to engage in political analysis, provide clarity of
vision, and engage with — and leverage — the
divergent political interests of states. Throughout
the Syrian and European refugee crises, for
instance, the United Nations was limited in its
ability to demonstrate the leadership necessary to
get states around the table and propose workable
multilateral solutions. That said, the role of political
facilitation and brokering is not a role that the UN
system can be expected to play across all contexts.

11 For an overview of the structure and governance of the forum, see
https://gfmd.org/process/operating-modalities.

Third, capacity for knowledge, analysis and

data needs to be developed. Effective collective
action relating to refugees relies on insights from
history, law, economics, political science and
anthropology. It also requires the capacity for
ongoing learning, including through quantitative
data collection, monitoring and evaluation, along
with robust evidence upon which decisions

can be made and alternatives debated. Many

of these functions are currently missing in the
refugee regime, while others — partnerships for
knowledge and data management, the connections
between information, performance management
and a theory of behavioural change — need
development. While international organizations
may not have the capacity or scope to create
internal think tanks, the governance of the overall
regime requires the ability to analyze complex
information and offer analytical leadership.

Fourth, oversight and accountability are needed to
ensure compliance with international norms. There
are a variety of ways to achieve this. Currently,

the UNHCR has supervisory responsibility for

the 1951 Convention, but state compliance with
and implementation of international refugee law
norms are chronically inconsistent. A range of
other tools may be available to buttress compliance
and accountability, whether to law or other forms
of standards. These include treaty bodies and
courts, toward the formal end of the spectrum,

or indexes and metrics, toward the informal end

of the spectrum. Third-party monitoring and
evaluation of the role played by states, international
organizations and NGOs could contribute to a
system based on constant learning and innovation.

Recommendations

Some of these functions are met to some degree
under the current regime, but imperfectly and
with significant scope for improvement. Once
the key functions have been identified, the next
step is to ask where they should reside. While
there is recognition of the enduring importance
of norms central to the global refugee regime, it
is also clear that innovation is required to foster
more effective cooperation between states and
other key actors, to realize the implementation
of these norms. To this end, what actions are
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necessary and possible in the short to medium
term to enhance the four functions of the
governance of the refugee regime outlined above?

New Governance Mechanisms

First, a new governance mechanism or forum is
required to facilitate dialogue, consensus building
and debate between key actors, in particular,
major refugee-hosting and donor states, on all
issues relating to forced displacement. Such a
forum must go beyond the functioning of the
UNHCR’s ExCom, and should allow participation
by actors engaged with policy fields germane to
displacement, such as humanitarianism, migration,
human rights, security and development. It should
also enable participation by refugees, NGOs, the
private sector and other key stakeholders. The
forum could become a source of robust debate
and innovation, enabling the regime to iteratively
adapt and progress. Such a forum could mobilize
support for specific refugee situations and for the
functioning of the refugee regime as a whole.

To be successful, such a forum must be relevant

to the states on whose behaviour the regime most
depends. In practice, a relatively small number

of states determine outcomes for refugees. Just

10 host countries host 60 percent of the world’s
refugees. Meanwhile, just 10 donor states provide
around 80 percent of the UNHCR’s funding and
over 80 percent of resettlement places. It is these 20
countries that currently have the greatest impact
on outcomes for refugees.” Building on the analogy
of the Group of Twenty (G20)," one could envisage
an R20 (“Refugees20”) as a potential supplementary
governance forum for the refugee regime. The
political engagement of these core state actors
would be crucial for the success of such a forum,
even as the specific membership of the group might
change over time to reflect changing realities.

Recent developments may present the opportunity
to create new governance mechanisms that
perform the function of an R20 within the
multilateral structures of the UN system.

12 See UNHCR (2018). This is not to suggest that active participation in the
refugee regime should be limited to these 20 states. In fact, as argued
in the UN High-Level Panel on Humanitarian Financing’s 2016 report
to the Secretary-General, Too Important to Fail, the base of traditional
donors to humanitarian programs needs to be significantly broadened.
Until this happens, however, the traditional donor states will continue to
demonstrate significant influence over the direction of refugee assistance
programming.

13 See https://g20.org/en/g20/how-it-works.

Specifically, following the adoption of the New
York Declaration in 2016, the UNHCR was tasked
with the development of a new Global Compact
on Refugees.” The final text of the Global Compact
on Refugees (UNGA 2018), affirmed by the UNGA
through UNGA Resolution 73/151 on December 17,
2018 (UNGA 2019), includes two new mechanisms
that have the potential to engage and leverage

the interests of key actors within the refugee
regime and to provide a context for political
facilitation and dialogue, if properly implemented.

First, the Global Compact on Refugees establishes
a “Global Refugee Forum” (UNGA 2018, para. 17), a
periodic meeting at the ministerial level involving
all UN member states and other actors, including
the private sector, civil society and refugees. The
Forum would meet every few years to leverage
financial contributions; third-country resettlement
commitments; changes in national policies and
practice; and other contributions. The Forum is
presented as a mechanism that can engage states
at a political level to leverage additional support
for the functioning of the global refugee regime.

Second, the Global Compact details how refugee-
hosting states can request the activation of

a “Support Platform,” a mechanism intended

to mobilize “financial, material and technical
assistance” (ibid., para. 23) for situation-specific
commitments to support protection and solutions.
During the consultations leading to the Global
Compact, the UNCHR proposed that each
manifestation of the platform would be activated
and assisted by the UNHCR upon the request

of host states, and would seek to engage a key
group of states and other stakeholders to leverage
a range of capacities and interests to mobilize

a response to an individual refugee situation.

These two mechanisms could have the potential to
create a forum for dialogue, political facilitation and
the development of political analysis and expertise
— but only if they are developed and implemented
in tandem and if key states from the imagined

R20 play a leading role in their initiation and
support their implementation. In contrast, these
two mechanisms will likely have limited impact

if they are implemented independently from

each other: the Forum would lack the specificity

to leverage the political interests of states, while

14 For an overview of this process, see www.unhcr.org/towards-a-global-
compact-on-refugees.html.
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the platforms would lack the ability to engage
with the range of state interests that could be
leveraged to enhance protection and solutions.

Through the implementation of the Global Compact
on Refugees, states, the UNHCR and other actors
should view the Support Platform as a mechanism
that derives its political authority from the Global
Refugee Forum and engages with the full range

of issue areas that can enhance protection and
solutions for refugees. If key refugee-hosting and
donor states both invest politically in the work

of the Forum, it has the potential to provide

a viable context for meaningful dialogue and
political facilitation. The Global Compact on
Refugees specifies that the first Forum will be
convened in 2019 and will be “co-convened and
co-hosted by one or more state(s) and the United
Nations High Commissioner for Refugees, with

an invitation to the United Nations Secretary-
General to participate” (ibid., para. 17). In this

way, the meaning and parameters of the Forum
could be significantly shaped by the first states

to serve as co-conveners with the UNHCR.

The first meeting of the Global Refugee Forum
should launch specific working groups mandated to
unlock solutions for specific refugee situations. In
identifying the situations that can be unlocked and
in forming the membership of the working group
to include affected host states; key donor states;
other interested states in the region; and other
stakeholders, including refugees, the private sector
and civil society, such working groups could engage
with the range of actors and interests needed to
develop comprehensive solutions to protracted
refugee situations (Loescher and Milner 2008).

The prominence and authority of such working
groups would be enhanced by the level of political
support that would need to be secured during

the preparations for the Global Refugee Forum
itself. At the same time, they would serve the
operational function currently envisaged by the
Support Platform while providing a concrete
context in which new commitments are being
sought. Moreover, such a function would help
realize an approach proposed by states in

adopting the ExCom’s Conclusion 109 in 2009.1
These situation-specific working groups could
effectively function at the level of host state
capitals to engage relevant stakeholders with
interests in the situation, including refugees, to
develop comprehensive, integrated responses.
Plans developed by these working groups could
then be brought back to the next meeting of the
Forum, thus providing a tangible basis for issue-
linkages, political facilitation and the additional
contributions the Forum is designed to leverage.

Such an approach could provide the necessary
mechanism for dialogue, facilitation and
expertise — but only if key states demonstrate
leadership in implementing these mechanisms
and investing political capital in the convening
of the first meeting of the Global Refugee Forum
in 2019. The success of these mechanisms will
also require the UNCHR to allow states to

play the leading role in creating opportunities
for political facilitation and issue linkages. In
this sense, the R20 would be a coalition of the
willing, committed to working within the new
structures to help create the context in which
cooperation may be enhanced and effective
outcomes pursued — for both refugees and states.

If, in contrast, these mechanisms prove unable

to support the kind of dialogue and political
facilitation outlined above by the second meeting
of the Forum, it will then be necessary for key
states to establish an R20 mechanism, which
would function in parallel with the existing
decision-making mechanism of the global refugee
regime — just as the G20 functions in parallel
with the international financial institutions.

Recommendation One: The Global Refugee Forum
and the Support Platform, detailed in the Global
Compact on Refugees, should be supported by
states and other stakeholders as new governance
mechanisms that, if combined, could provide the
necessary mechanism for dialogue, facilitation,

15 ExCom Conclusion 109 (2009), operational paragraph (o): “While
reiterating that there is no ‘one size’ which fits all protracted situations,
affirms that good practices and lessons learned in protracted situations
could prove valuable; and recommends to UNHCR, host countries,
countries of origin, resettlement countries and other stakeholders
the use of ‘core’ or ‘working’ or ‘reference’ groups, or other similar
mechanisms which may be established in the Field and/or in Geneva as
appropriate, as a useful methodology to identify appropriate innovative,
practical solutions, built around particular situations or themes, within
a sub-regional, regional or multilateral context, for specific protracted
situations.” See www.unhcr.org/excom/exconc/4b332bca9/conclusion-
protracted-refugee-situations.html.
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expertise, delivery and oversight. Prominent
refugee-hosting states and donor and resettlement
countries should lead in convening the first meeting
of the Forum in 2019, through which working
groups would be authorized by the Forum to

work in regions to develop responses to specific
refugee situations and to report back to the next
meeting of the Forum with proposals that could
benefit from political and material support.

Recommendation Two: If, by its third meeting,
the Global Refugee Forum proves inadequate in
promoting dialogue and the forms of political
facilitation necessary to leverage more reliable
protection and solutions for refugees, key

host and donor states should establish an R20
mechanism, which would function in parallel
with the ongoing work of the UNHCR’s ExCom.

To be successful, these mechanisms would require
the support of a politically engaged secretariat with
the capacity to work beyond specific institutional
interests, and to identify and engage with the
political interests of states and propose forms

of innovation that leverage these interests to
enhance protection and solutions for refugees.
Such a secretariat should also support policy-
engaged research, and the capacity to collect and
analyze complex data. At the moment, no single
organization or network adequately plays this

role within the refugee regime. There remains
scope for an organization or network to build this
kind of capacity, and to create complementary
relationships among a range of knowledge
functions: data management, research, monitoring
and evaluation, and performance management,
for example. This capacity may be developed
within the UNHCR, but only with mechanisms

to ensure that it can function independently

from the UNHCR’s own institutional interests.

Recommendation Three: Any new governance
mechanism for the refugee regime needs to be
supported by a politically engaged secretariat
that can provide high-quality political

analysis and policy-engaged research.

Ensuring Coherence

New governance arrangements are required to
ensure coherent and reliable responses from the
wide range of actors implicated in the full cycle of
refugee movements, from addressing root causes
and internal displacement, to marshalling more

robust responses to displacement situations, to
making collective efforts to find durable solutions.

Addressing the root causes of displacement
necessitates engaging actors involved in conflict
prevention, human rights promotion, governance
reform and enhancing economic opportunity
and inclusion. In order to ensure more robust
responses to displacement, protection and
assistance needs must be addressed, refugees need
to be empowered through cooperation between
humanitarian and development approaches,

and host communities and states need support
from multiple actors. To support durable
solutions for refugees, sustained engagement

is required from regional and international

actors responsible for conflict resolution;
peacekeeping; peace-building and post-conflict
reconstruction; and human rights monitoring.

This range of functions cannot all be contained
within the refugee regime, or even within the
remit of humanitarian actors alone. Instead, such
comprehensive responses require the sustained
engagement of peace and security, development
and other actors, both within the UN system and
beyond, including through regional organizations.
While a central role for states in mechanisms,
such as the proposed Global Refugee Forum
outlined above, may enhance this collaboration,
the history of competition between such actors
suggests the need to leverage the authority of the
UN Secretary-General to enhance collaboration
and cooperation across the UN system.

Recommendation Four: To ensure comprehensive
and collaborative responses across all stages

of the refugee cycle, governance of the refugee
regime should be supplemented by an authority

— such as a special representative of the UN
Secretary-General for displaced persons. This
authority would be tasked with ensuring sustained
engagement and complementarity across the

UN system and with regional organizations,

while also working not only to ensure the
sustained engagement of other actors and more
predictable efforts to address root causes of
displacement but also to respond to displacement
once it occurs and work with a broad range of
stakeholders to find solutions for displacement.!

16 Such a position could potentially also reinforce the governance of internal
displacement. See Kalin (forthcoming 2019).
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Accountability

A response to persistent problems with compliance,
enforcement and accountability within the
existing refugee regime is also needed. States do
not consistently comply with their obligations,

as detailed in the core instruments of the regime.
For example, while the 1951 Convention provides
for socio-economic rights, such as freedom of
movement and the right to work for refugees,
many states do not fully extend these rights to
refugees, thus constraining the capabilities of
refugees and making them reliant on international
assistance. Likewise, while non-refoulement is
regarded as the foundation of the current regime,
many states engage in refoulement, either by
forcibly returning refugees to countries where
they fear persecution or by preventing the arrival
of refugees to their territory in the first instance.

New mechanisms are required to ensure
compliance with international norms. Such
mechanisms should incentivize compliance by
providing access to additional forms of material
support for high performers, and imposing costs
for non-compliance, ranging from “naming and
shaming” to more material costs. What are possible
mechanisms to ensure higher rates of compliance?

At the formal end of the spectrum, the refugee
regime can learn from mechanisms that arguably
enhance compliance in other regimes (World
Refugee Council 2018). These include the UN
Human Rights Council’s universal periodic
review; the review conference mechanism that
supports the implementation of the Treaty on
the Non-Proliferation of Nuclear Weapons and
the UN Framework Convention on Climate
Change; and the Organisation for Economic
Co-operation and Development’s Development
Assistance Committee review committee

model. These accountability mechanisms have
demonstrated that peer review among states can
foster greater compliance. What is lacking so far
is the political will to adapt one for refugees.

The performance of states can also be evaluated
using indexes and metrics, including those
developed by civil society actors. These measures
could assess state behaviour according to rights
and obligations central to the regime, including the
principle of non-refoulement and socio-economic
rights, for example, allowing refugees the right

to work and freedom of movement.” In a more
ambitious sense, such measures could also include
an assessment of the level of contribution each
state should be expected to make to the functioning
of the refugee regime, including through financial
contributions and refugee resettlement spaces.’®
While the legitimacy of these measures may be
questioned by states, they could provide a means
of holding states to account by tracking behaviour
over time. High-performing states could be
rewarded through a range of incentives, while costs
could be imagined for consistent underperformers.

Recommendation Five: The refugee regime
should establish mechanisms to ensure more
consistent state compliance, including through
authoritative and legitimate monitoring,
enforcement and accountability mechanisms
to address the causes of displacement and

the provision of protection and solutions.

Addressing Gaps

Finally, there are important gaps or limitations with
the regime itself. The most significant gap in the
regime is the absence of a binding obligation on
states to share the costs associated with granting
asylum, despite the importance of international
cooperation, as articulated in the Preamble to the
1951 Convention. Given that more than 35 UNGA
resolutions have reaffirmed the importance of
international cooperation when responding to
refugees, it is clear that the norm of international
cooperation has been recognized by states, yet

the practice of responsibility sharing remains
discretionary. Neither formal norms nor informal
modes of political facilitation currently exist to
ensure consistent and predictable collective action.

There are several possible ways to address this
gap. One approach is incremental, through a
“Framework Convention for Refugees” that could
include a “mechanism designed to distribute
more equitably between States the responsibility
to provide protection and durable solutions for
refugees” (Wall 2017). Such an approach could

17 See, for example, DARA’s “Refugee Response Index,” https://daraint.
org/2017/01/25/5420/refugee-response-index-rri/, and The Global
Refugee Work Rights Report (Asylum Access and the Refugee Work
Rights Coalition 2014).

18 For example, Oxfam International made a statement to this effect at
a side event (“Five ambitions for the Global Compact on Refugees:
an operational INGO stocktaking”) during the High Commissioner’s
Dialogue on Protection Challenges on December 13, 2017 (on file with
authors).

Governance of the Global Refugee Regime



start with a reciprocal agreement within a core
group of refugee-hosting and donor states, such

as the R20 noted above. The success of such an
approach would encourage other states to join
over time, especially if participation in such an
approach resulted in material benefits for host
states and enhanced predictability for donor states.

A second approach would be to pursue the
recommendation Anténio Guterres made in his
remarks to the ExCom in October 2015, namely, to
draft an additional protocol to the 1951 Convention
to specify state obligations relating to international
cooperation and responsibility sharing. Given

the current level of mistrust between states,
however, it is highly unlikely that negotiations

of such a protocol among 193 UN member

states would result in a successful document.

A third possible approach would be to negotiate
side agreements between subgroups of states, so-
called “interest-convergence groups,” to respond
to refugee situations at a regional or subregional
level (Hathaway and Neve 1997). Such responses
could further cooperation on the principle of
“common-but-differentiated responsibility”
(Dowd and McAdam 2017), whereby states could
provide incentives for other states to fulfill their
obligations under the agreement, for example, by
hosting refugees in exchange for financial support
(Schuck 1997). Discussions on such approaches,
however, need to be mindful of past criticisms
relating to the difficulty of upholding refugee
protection standards through such a decentralized
approach (Anker, Fitzpatrick and Shacknove 1998).

Regardless of which approach is pursued, the
historical record clearly illustrates that the
continuation of a refugee regime premised on
discretionary and piecemeal contributions by states
will remain inadequate. While the development of
mechanisms ensuring more reliable contributions
to the costs associated with granting asylum
arguably remains unlikely in the short term, it

is essential that efforts to develop approaches to
responsibility sharing that are predictable, equitable
and sufficient in both scope and scale are sustained.
Given that the Global Compact on Refugees
remains premised on voluntary contributions,
further work is needed to address this perennial
gap. The ultimate indication of renewed trust
between key actors within the regime would

be a new political agreement on responsibility
sharing, manifest in a binding obligation.

Recommendation Six: Notwithstanding
the potential benefits of the Global Compact
on Refugees, the reliability of the refugee
regime would benefit from additional
instruments and mechanisms to ensure
that burden and responsibility sharing for
refugees is ultimately predictable, equitable
and sufficient in both scope and scale.
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